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BARNSTABLE, ss, 


SUPERIOR COURT 
DEPARTMENT 
OF THE TRIAL COURT 
Docket No. 


^ANCIS DbMBLLO, by MARY ANN DBMBLLO 
POWER OF ATTORNEY, 

' Plaintiff. 


JILL MORROW-GORTON, 

ACTING CHIEF MEDICAL OFFICER, 
MASSHEALTH, EXECUTIVE OFFICE OF 
HEALTH AND HUMAN SHIVICES, 


1. PARTIES 

The Plaintiff, Francis DeMello. has resided at WareJiam Healthcare and Rehabilitation 
50 Indian Neck Road, Wareham. MA 02571 since December 15,2018. His wife and 
Power of Attorney, Maij' Ann DeMedlo, resides at 13 Holiday Lane, Dennisport, MA 
02639. 


2. The Defendant, Jill Monow-Gortoa, is the Acting Chief Medical Officer of MassHealth, 
Executive Office of Health atid HtimEin Services, One Ashburton Place, 11* Floor, 

|liij , Boston, MA 02108, an agency of the Commonwealth of Massachusetts, (hereinafter 
'refetred to as “Acting Chief OlBccr”), wbidi is responsible for the administration of the 
MassHealth program for the Commomvealtlt of Massachusetts. 


This appeal is brought pursuant to Massachusetts General Laws c. 30A in which Francis 
DcMclIo, by his Power of Attorney Marjf Ann De.MclIo, appeals from an adverse 
decision of the Defendant Acting ^ief OlTiccr dated May 15,2019 (sec Decision 
attached hereto as “Exhibit A"*)- 


i0 l8, Mary Ann DcMello, l^ower of Attorney for Francis 
iiiilMi for MassHealth long-tenn care on behalf of Francis. 

































Francis presently resides at Wareham Healthcare, SO Indian Meek Road, Warebam, MA 
Q257L 


S. The lequeated start date for the MassHealth long; 
Deceinlber IS, 2018. 


■tenn care benefits was on or about 


t5| On or about February 12,2010, the Defondaht approved the MassHealth application and 
' assigned a patient paid antou»t.(?F A) of $3,756.86 (see Notice attached hereto as 
“Exhibit MassHeahh finther assigned in the same notice a community spouse's 
‘ minimum monthly maintenance needs allowance (MMMNA) of $2,758.06. Maty Ann 
filed a timely appeal on grounds of a disputed allowance amount (see Fair Hearing 
Request Foim attached hereto as “Exlribit CT). 


7. The issues regarding this appeal are 1.) whether or not the amount of assistance afforded 
to the spouse in order to remain in the community (the MMMNA amount) was correctly 
calculated under the provisions of 130 CMR 520.017; and 2.) does Mary Ann’s economic 
situation amount to exceptional circumstances resulting in financial duress absent an 
adjustment to the MMMNA (see 130 CMR 520.017(D) attached hereto as “Exhibit D"). 


8. According to Mary Ann’s personal letter and monthly bills (attached hereto as “Exhibit 
E”), the Plaintiff cannot afford to pay both toe PPA for Francis DeMello and her own 
reasonable personal expenses. 


9, In order to address the costs stud remit payment on the PPA and her own living expenses, 
Mary Ann has had to draw ftom her equity line with Citi Bank (see statement attached 
hereto as “Exhibit F"). Further, the denial did not accurately state the amount of the first 
mortgage. 


10. A hearing was held on May 7,2019 to review the PPA for Francis DcMcllo and toe 
MMMNA for Mary Ann DeMello. The Defendant issued a denial (attached hereto as 
“Exhibit A”) on May 15,2019. 


IV. ARGUMENT 


I!. The Defendant's denial (“Exhibit A") is in direct conflict with M.G.L. Chapter 118E, as 
well as toe DefendanTs regulations. 


12. The Defendant’s denial (“Exhibit A”) is 


(a) Based upon an error of law; 

^) Unsupported by substantial evidence; 

(c) Arbitrary or capricious, ajr abuse of discretion, or otherwise not in accordance 
with applicable law. 


























Whenfore flia Plamtiirprey3 this Honorable Court to: 


1> Inoiease the MMMNA afforded to Maty Am DeMellc to $3,800.00, ooimaeinsiirate widi 
expenses detailed in ‘‘BchibitE*"; and 

'2ii||lC3l^ Plainidfi'such odiflir and further relief as may be just and equitable. 
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K^^eVJ. Dupuy T 

BBO# 139000 
Ardito, S^'eeney, Stusse, 
Robcrteoo & Dupuy, P.C. 

25 Mid-Tech Drive 

West Yarmouth, MA 02673 

(508)775-3433 
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Dated: June 10,2019 
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Office of Medicaid 
BOARD OF HEARINGS 


lAjppelltt nt and Address: 


« ■«: Francis DeMello 
cs/o Maryann DeMello 
jl 13 Holiday Lane ' 

11 Detinlsport, MA 02639 


'i. i', '« 

^Iri! 

i 1' 

I'!"'. ’ 1 fi!!!., . 


cxHiiif 

I A 


Appeal Decision: DsniecI 


Appeal Number 1904039 


Dacision-Date: 


j Hearing Officer: Stanley M. 

■ Kallianldis 


Appellant Representative; 
Maryann DeMello 
iliil Mass Health Representative: 
Clarisse Botelho, Tauntor^ 


UM Hearing Date; 


May 7,2019 


JR 


Cominonwea Ifh ft/Ma9sach»set ta 
Lxecutizm O^ce of llmith tiird Human Sereiras 
I Office of Medicaid 
! Board of f^Riariw^s 
IDO Hancock, iityep.t, Float 
Quinr.u, MA 02171 
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APPEAL DECISION 




Authority 

This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E 

_I *»_ _ c . » .... * 


Chapter 3QA. and the rules and regulations promulgated thereunder. 

Jurisdiction 


Through a notice dated Febmary 12, 2019, MassHealth approved the appellant's 
MassHealth application as of December 15, 2018 and assigned a patient paid amount 
(PPA) of $3,756.86 (Exhibit 1). The appellant filed this appeal in a timely manner on 
February 26, 2019 see 130 CMR 610.015 and Exhibit 2). A dispute over the amount of 
assistance Is valid.grounds for appeal (see 130 CMR 610.032). 


Action Taken by MassHealth 


MassHealth approved the appellant’s MassHealth application and assigned a PPA of 
$3,756.86. 


' Issue 


The appeal issue is whether the community spouse is entitled to an increase in the 
spousal maintenance needs allowance, based on exceptional circumstances, as defined 
in 130 CMR 520.017(D). 


if Appeal No.: 190^^039 


?iV2^ 





































































led that the appellant applied for MassHealth 


October 19, 201 
oommontty spou: 
c^culatod to be ^^>758^0MTh]a was based upon a mortgese of 
nnsuram^ pf $175796rah5rfiie standard of $643.00 for utilities. Her 

- -wi IWSSWI of 

the $618-00 standard- Her MMMNA of $2758.06 was then deter 


of WSTOO to omiS; Hor Ss3.elSr 

Ufamount her total shelter expenses of $1,318.06 were over 
standard. Her MMMNA of $2758.06 was then determined by taking the 
$700-06 excess shelter cost and adding the federal allowance of $2,058.00 (Exhibit 4). 

_ * 

The community spouse's Income totaled $1,802.72 and was from pension and earnings 
(Exhibit 4). The different from the MMMNA of $2,758.06, or $955.34, was the allowable 
spous»-ir>-home deduction (Exhibit 4), This figure, along with the standard $72.80 
personal needs allowance (PHA), and $162.47 for health Insurance, was deducted from 
the appellant's ir>coine of $4,947.47, resulting in a PPA of $3,756.86 (Exhibit 1). 

The appeflanfs community spouse testified that she cannot afford to pay her monthly bills 
along with the PPA of $3,756.86. She submitted an inclusive list of her monthty bills Into 
evidence along with a personal fetter (Exhibit 5), The list totaled $2,443.80 and included 
expenses for shelter, utilities, food, car expenses, medical expenses Including her 
husband's PNA. and a home,equity line of credit. The community spouse testified that 

hl^inriA OrfHIl llf\^ l4r%C& rvi il^ 'firv l\i ie« fFn-p 


Findings of Fact 

Based on a preponderance of the evidence, I find: 

1. The appellant applied for MassHealth on October 19, 2018 with a requested start 
I fl date of December 15,2016 (Exhibit ,3). 

PI. I? The 'community spouse's minimum monthly mamlenance needs allowance 
||j' I (MMMNA) was calculated to be $2,758.06 (Exhibit 4). 

3, Tf^e community spouse's income totaled $1,802.72 and was from pension and 
earnings (Exhibit 4). 


4, The standard $72.80 personal noecis allowance, $162 47 for health insurance, and 
a spouse-in-home deduction of $955.34 v^ror© deducted from the appellant's income 
. : ot $4,947.47, resulting in a PPA of $3,756.86 (Exhibit 1), 
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5. The community spouse's inclusive list of 
included expenses for, shelter, util 
rnduding husband's PNA, and a I 

^W^ysis and Conclusions 

WICMR 520.017(D) allOWte 


her monthly bills totaled 12,443.80 and 
bod, car expenses, medical expenses 
equity line of credit (Exhibit 6). 


,u . spouse to appeal the calculation of Income 

spouse and request an increase in the spousal maintenance 
wano© based on exceptional circiimstancos. Exceptional circumstances exist 
wpeo there are cincumstanc®s other than those already taken into account.In establishing 
the maintenance standard for the community spouse under 130 CMR 520,026(6) and 
these circumstances result in significant financial duress. Since the federal standards 
.us^ in calculating the MMMNA cover such necessities such as food, shelter, clothing, 
and utilibes, exceptional circumstanoes are limited to those neoessities that arise from the 
medical condition, frailty or similar special needs of the community spbuse. Such 
necessities include, but are not limited to, special housing and extraordinary uncovered 


_ . r I • -• • j vfcp I -uBi ii-ki j w I ■>,rsir VWI -WNJI 

medical expenses. Sudi expenses generally do not include car payments, even if the car 
IS used for transportation to medical appointments, or home maintenance expenses such 


as security systems and lawn care. 

In the instant case, the community spouse is claiming that she cannot afford to pay her 
monthly expenses along with the appellant's PPA of $3,756.B6. The PPA already has an 
allowance for a spouse in the home, however, and sudi a spousal deduction by 
regulation is based upon the difference of the MMMNA and income of tho community 
sprouso, The MMMNA was calculated to be $2,758.06 and tho community spouse's 
income totaled $1,802.72. The shortfall resulted in a spousal deduction of $955.34. 
There was no dispute in the method or manner in which the community spouse's 


monthly inclusive living expenses of $2,443.80. hlowever, this figure includes $72.80 for 
her husband’s PNA which has already been deducted from her husband's income. 
Therefore it cannot be part of her expenses. This brings her total monthly expenses to 
$2,371.00, and rndudes car and home equity expenses which are gononally not allowed, 
ji However, even allowing for. everything in the oornrnunity spouse's list, her expt^nses of 
$2,371.00 are still less that the allotted $2,758.06 MMMNA. Without a higher requested 
MMMNA than the one already given, the community spouse would not be entitled to a 
greater spousal deduction than the one already provided, $955.34. 


In summary, because the community spouse has not demonstrated that her actual 
monthly expenses exceed her allowable MMMNA, she. is not entitled to any more of the 
I appellant's monthly net income. 


























































Notification of Your Right to Appeal to Court 


ii|i' 


f ^ you have ttie right to appeal to Court In accordance wilh 

a'' S«ffo<k County Superior Court, 

Wlhin 30 days of your receipt of this dediton. 




I Stanley M. Kalllanldto 
Hearing Officer 
Board of Hearings 


" . . 


cc; 

Taunton MEC 
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Attn. PftA^rS J DRMBIiliO Re: Notice sent to PTUIKCIS J DEMELLO 


■P ■ ••" 

Date: 02/12/3019 
Deax FRANCIS DEMELLO. 


Notice: 6D160962 


SSN: Xax-3CX.5671 


M aa^euXtfa Term-Cara in a M^iraino 

MassHealth has decided that yon *r« eligible for MassHealth Standard faenefitB to 
cover your care in a nursing facility. Your eligibility begins on L 2 /i 5 / 2 oia. 

What Happenc Nejct? 

Starting in 12/15/2018^ you will owe your nursing facility S3,756.B6 every month 
to help pay for your care. Your nursing facility will bill you $3,Vb6.S6 every 
month. Ulis is called your "Patient Paid Amnunt." At the end ol this notice, you 
I can see how wc dot ermine d your Patient Paid Arrount. 

You 0 »y keep S20OD.00 in assets in your own name. Ttus ticea.ns that any reTnaining 
assets that.you HoM jointly with your epouse must now be plated in your 
spouse's name only. You have the next 90 days from the date of this notice to 
provide proof to your worker that you have done so. Any assets that are etill in 
your name after 9D days from the date of this notice will be used in deternining 
your continued eligibilityj.. 
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«a dBiiarniias t^ most “'adres*, imd litmiigr*tiDii statue. T^rwlii 

III. <« you V«u can got. A<ld« 


„ mtiS about your LSfltr changes, are 

. «port tbo change tb MaesMealth withirS « aa^ * 

I## - I ' ::l - ' ^ ^ Pcasihle. 
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4 .,^^ V^ .pt <»*Clsiona, see the Requaet-for a Pair 


'* SiJ ij ^va any questions about 

™ one. ,.t har Important lu.urjtion 
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Countable incoMe- 
■ Earned Income';|’ ., ,|: 

social Secuxity/Railroad Hetiretnent 
Annuityj 
Pension: 

ill Veteran's Pension: 


Other: 

Tiotal Oountabl-e Income: 


mM 





Allowances: 

!*'' Ill personal Needs Allowance; 
(ipl-ifi:; *''^ui to Maintain Home: 

P Spouse In Homo: 

Family Members In Homo; 
Medicare: 

Other Health Insurance: 
GuardiaTiSh-ip Pees imd SKpcnsee: 
oyjer Medical Expenses; 

{fat al AlfcwanoesT 


Countable income: 

Aroount You Pay Wursing Facility! 


0.00 

430,00 

0.00 

4,517.47 

O.OQ 

0.00 


' V,- 

4,947,47 




0.00 
955.34 
0.00 
0.00 
162.47:^ 
0.00 
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-1,190.61 

3.756,86 


3,75G.»6 
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» aUbpOMMd to the tMariiKT * “•*’^^* th»t witne 

hi Oroas*MMMl»* Vqu or yow representatiim i 
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AaCeirencse: 31101734567107 


"** Mail or Phx, this form 

Bia Hl&Rma MOtmaT PQWM 

■ teetione that ttHply 


Print olcarly 


(Cheek Che hoxee that awply to you.) 


MossHealCh during tha appeal process 


(Peacrihe wMd type of assistive device you need 
Sign Language) t ____ 


My appaai representative is 

Title: __ 

Address I . , . 

Telephonieit Nb, f { ),___ 


PMRrl tSey. #3/10) 



















exhibit 


Tran*, by^. 213 
R®v, 01/01/14" ■ 


Chaptsr S20 
Pag* 520.017 (1 of2J 


I'j I 


130 CMR; DIVISION Of MEDICAl, ASSISTANCE 


MASSHEALTN 

financial eligibility 






Asset A IIowaticp. Aft^ <h,. 

aCovllTr Pf* forMe«H«lth SUmdard and haa fe«iv«l a notice of ' 

Bwd of MassHcalth Standnrd. either apouse may appeal to theOffice of Medicaid , 

is 10 adiuatmcnl to the aaaet allowance, Tht purpose of the adjurtment,/ 

Mi mmum-Monthly-M^intenaoc^Needg Allowance The minimum-monthly- 

allowante ig the amount needed by the conununity spouse to remain in the 
co^i^ty. This amount ig baaed on a calculation that includes the community gpousc^ shelter 

federal standards, In accordance with 130 - 

i feHl^hnent of the Amo unt of A sset Allowance , If either spouse claims at a feir hearing that 
me amount of Income pneiated by the community spouse's asset allowance as dctartiincd by tbe 
MassH^th agency is inadequate to raise theconutrunity spouse’s income to the minimum- 
monthly-maintenance-needs allowance, the fair-hearing officer determines the gross income 
available to the community spouse as follows. 

(1) The ftir-hearing officer determines the gross amount of income available to the 
community spouse. The fain-hearing officer includes the amount of the uicome that would be 
generated by the Rouse's ^set allowance if $10,000 of the asset allowance were generating 
income at an mlerest rate equal to the deposit yield quoted in the Bank Rate Monitor Index 
as of the hearing date for money market accounts, and if the remainder of the spouse’s asset 
allowance were generating income at an interest rate equal to tlic highest deposit yield quoted 
in the Bank Rale Monitor Index as of the hearing dale for any tenn not to exceed two and 
one-half years. 

(2) If the community spouse’s gross income under 1.30 CMR 520.017(C)(1) is less than the 
minimum-monthly-maintenanco-nBcds allowance (MMMNA), then the fair-hcjiring officer 
allows an amount of income fimm the institutionaliTed spouse (after the ircrsonal-nosds 
deduction desciibed In 130 CMR 520.026(A)) that wuuld increase the community spouse's 

i if tctfll income to equal, hut not lo exceed, the MM MNA. 130 CMR 520,017(C)(2) applies to 
flil licarings lield on or after Sejiteinber 1,2003, regardless of the date of application. 

(3) If after the fau-hearUig officer has incieased the community spouse's gross income under 
130 CMR 520.017(C)(1) and (2), the cocnnnciity spouse's gross income is still less than the 
MMMNA, then the fair-hearing officer increases the communily spouse's asset allov/ance 
by the amount of additional assets that, if generating income at an interest rate equal lo the 
liigliesl defwJStl yield in llic Bank Rate Monitor Index as of the hearing date for any tenn not 
to cxccod two and one-liaJf years, would gencralc sufficient uicomc to raise the income total, 
to the MMMNA. 







































WCMBi PMSIOIjOFMEDleAl ■AS'siSTANci' 


Trans, by E.L. 213 
^•v. 01/01/14 


MASSHEAUTH . 
nNANCIAL ELIQIBiUtY 


Chapter 520 

P«gB 320,017(2 of 2 ) 


'«-ived nouoe of either approval o a 
>^a.^blctetlw«tamw,ty«pou»and^^^ 

cimirostancos exist when there are 

Makcn into account in establishing the maintenance 

ndcr 130 CMR 520.026(B) tmt^th^i^pp-i^pt^ncee 
'inco the federal standards used'in'^cUliHn^liic 
“"d, shelter, clothing, and utilities, exceptional 
ssities that arise from the medical condition, frailty, t 
spouse. Such necessities include, but are not limited 
8 and extraordinary uncovered medical expenses, 
car payments, even if the car is used for 
or hcrnc-maintenanco expenses such as security 

ensures that no 

more than once in the calculation, 
t'cs m an assisted-living facility or similar facility and 
. minitnum-monthly-maintetumcc-ncMiH allowance, the 

tetr-hearu^ officer reviews the housing agrcemeiu. service plan, fee schedule, and othei 

I ciiicum.stancM exist. Additional 
only for specific expenses necessitated by exceptional 


MMMNA cover such necessities s 

circumgtanc« an: limitod to those___ 

similar special needa^of the oommunit}' 
to, spooial remedial and eupport acrvicoi 
Such expenses generally do not include 
transportation to medical appointments, 
systems and lawn care, 

(a) In <h:<«Tiuriing an increased MMMNA.t^^ 
expense (for example, for food or utilltica) is counted 

(b) If the community spouse liv 
requests an increase in his 


pertment documents to determine whctlier exceptional 
amounts are allowed ■ - ^ 

ciicumstancea of the community spouse and not for maintaining any pre-set standard 
living. 

IM^nninatiOn of Increase for IstCCPtiolial. CIfCUmstances . If the fair-hearing officer 
nnincs that exceptional circumstances exist, the fair-hearing officer may increase the 


circumstances as foUovra. 

(a) Ihe feir-hearing officer first verifies that the calculation of the gross income of the 
community spouse in determining tlie existing apiiuHal-maintcnance-needs deduction 
inc]ude,s the income generated by the community spou.se's asset allowance. If the 
community spouse has no assets remaining from the allowance, lie or she must verify tt 
dollar amoiuil of the remaining assets, if any, and how the money was spent. Tlie 
fair-hearing officer considers how the assets were spent in determining wlietiier or not 
.significant firiancial duress exists. 

(h) The fejj'^liearing officer detcnniiK« the revised MMlvINA by including in the 
calculation the amount needed to meet the exceptional ciTturnslnnccs. 

(c) The fair-hearing officer compares the revised MMVTNA to the community spouse’s 
total inajmc. If tho commujiily spouse’s total income is less ihan the amount of the 
revised MMMNA, tho fair-liearing officer first deducts the personal-needs allowance 
fix)m the institutionalized spouse’s cauntahlc-iucome amount and then a spousal- 
mflintenance-necds deduction needed to reach the revised \fMMNA. 


























MaiyAiinD«Me]| 
13 Halid tyLiiifi 
Dennkpart, MAO 
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04/25,^2019 


|l|iiOsuimwjweal(h 
ll|j|Eiewntive Office 
if HumipS 
Office cf Medicaid 

21 SpiagStiect 
Taunton. MA Q2780 
ATT: Clarisse Boteiho 

Dear Claiisse Botelho: 

^loBed ia a apreadjeet of my monthly expcnsca. Tlicae expenses exceed my mondily maintenance 
Sl^OoT * mmiimim aUowance has gone up to *2057.00 and the maximum ii 

In order (o pay for my husbands cawi in the last two months. 1 have had (e take fiinds from my home 
equity iom and for this monthi have paid about half of the amount and will pay the balance when his 
p^on check comes in May. According to your figures, this will leave me an unpaid balance of 
*10,000.00. 

Also the business offico at the facility where my husband is being caircd for. informed me that since m 
husband entered from the conunimily and not fiom another facility, ihc fee for December should he 
vrai vod. Since it was only a trail period and I was not sure the &ciLity would be a good fit. 

This tfaasitkm has been a terrible emotional ordeal for both my husband and I. Therefore 

we had to be counseled Thus the reason for the enclosed bills. I am also seeing ^ therapist and have 

onciiosed those bills as well. 


The rest arc maintenance of my home. There ipciude roofing,pabting, gutters,cabinetry, tiles.etc. 
I have nlre ineludcd my dendst bill and a hill for a lost hearing aide which was lost at the facility. 


In light of these facts, I would like you to re-open my husband's case and reconsider the patient paid 
amoimt. This will bopailiily avoid the need for an appeal which is scheduled for May 7 at 10 AM in 
room 


1 of your Taunton Office. 

Please call me at your earliest convenience regarding ihis matter. 


Sincerely, 


Mary Ann DcMdlo 
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rncottie: 


ir|| Current allowance: 


Total „ 






i 


||rj|f fiillsi 

.Mortgage (Citibank) 


Home Equity Loan (TO Bank) 

Town Of Dennis Real Estate Taxes 
Gas 


Electlcity 
If House Insurance 
Verizon Wireless 
Trash Disposal 
Car Insurance 
,, Care Credit (crown) 
Weekly Therapy (copays) 


Total 


nr ,ji;; 


.. 





• ' 1 ’' • • t' I !' ■ • ■ V ■ • 

= ' "1 ll' 'V^ -■• J;’-:: ■■ ' r .i 

? m' - : 

' ' '' 

1 Monthly 

2500 ^ 

■ j: •] 1 ■ I • - • 

1490 

- 

3,690 


; 678.82 

71,221 

200 

41,216 

110.6 332.71/Quarter 
83.3 

179.18 

119 

100 

53.5 

116.6 

150 

80 

72.8 

1943.8 

1798 
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AcemintNuinUR 
P^Wiint Out DatK 
Am«ant Ovt: 


1t2US237M 
<W 0 I/I 7 
^673.72 


DbUi 07/03/17 

Howtorauhtti 


CuttOtiMT S«rvfc« HIOO*2Ba>79tB* 

KK"l,TSsriS’.'a!Sa 




Cxplon^tlen «f Amount 

puntli^ 

InlRTHl 


Account Intomuitlon 
frank JWMBIO 
**AfiYAItlOE*©10 
FVief)«t/Ad(A«u: ISHOLIDAyiN 

OOM8 PORT, MA (0639 


tims 

»1S.16 


TyfwifUiii^jie 

OuUmdhoPijnDtMlSolina 

kiemiiHilt, 

Efiamgalmeo 

ClliM()«oi Tarn P«d Yctflo Otte 


FMeO RATE LOW 
t7t,22tfi7 
M29WH 
mi4 
tS 72 .et 


PofdSlMt 

LailteinMnl 

taB 3 .oe 

tiifloe 

t< 7<.74 


PM 

Yurto Oof* 
(1^72 
tf,619.e4 
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